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GRATTON, Judge 

Randy Christopher McNeil appeals the judgment of conviction entered upon jury verdict 

finding him guilty of aggravated assault on a law enforcement officer, Idaho Code §§ 18-915, 

901(b), use of a firearm during the commission of a crime, I.C. § 19-2520, and unlawful 

possession of a firearm, I.C. § 18-3316.  We affirm.   

I. 

STATEMENT OF FACTS 

This matter involves an alleged assault upon police officers incident to the arrest of 

McNeil upon an outstanding warrant.  According to the State’s evidence at trial, four police 

officers confronted McNeil as he departed a grocery store, identified themselves as police 

officers and ordered McNeil to the ground.  McNeil attempted to flee and the officers chased him 

on foot.  Officer Butler positioned his car in front of McNeil in an attempt to cut off his escape.  

McNeil ran toward Officer Butler with one hand underneath his sweatshirt in, what appeared to 
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Officer Butler, an attempt to dislodge or manipulate a handgun.  McNeil ran around Officer 

Butler’s car and Officer Butler joined the chase on foot.  Officers Teuber and Cody also 

attempted to cut off McNeil’s escape by positioning their car in front of him.  Officer Teuber 

also testified that McNeil ran toward him with his hand in his waistband in, what appeared to 

Officer Teuber, an attempt to dislodge or manipulate a handgun.  McNeil ran past Officer 

Teuber’s car, and he and Officer Cody joined the chase on foot.  The police officers took McNeil 

to the ground where he was lying on his stomach with both hands underneath him.  The officers 

believed McNeil was attempting to access a gun.  After the officers were able to handcuff 

McNeil, a pistol was located beneath where he was lying.   

A jury found McNeil guilty of aggravated assault on a law enforcement officer, use of a 

firearm during the commission of a crime, and unlawful possession of a firearm.  McNeil 

appeals. 

II. 

ANALYSIS 

McNeil argues that the evidence presented to the jury in this case was insufficient to 

support a finding that McNeil intentionally threatened, by act, to do violence upon Officers 

Butler and/or Teuber.  The aggravated assault offense required the State to prove that McNeil (1) 

made an intentional and unlawful threat by word or act; (2) to do violence to the person of 

another; (3) with a deadly weapon or instrument; (4) had the apparent ability to do so; and (5) 

that the threat created a well-founded fear that such violence was imminent.  I.C. § 18-901(b), 

18-905(a); State v. Dudley, 137 Idaho 888, 890, 55 P.3d 881, 883 (Ct. App. 2002).  A jury may 

infer intent from the evidence including the conduct of the accused.  State v. Herrara-Brito, 131 

Idaho 383, 386, 957 P.2d 1099, 1102 (Ct. App. 1998). 

Appellate review of the sufficiency of the evidence is limited in scope.  A finding of guilt 

will not be overturned on appeal where there is substantial evidence upon which a reasonable 

trier of fact could have found that the prosecution sustained its burden of proving the essential 

elements of a crime beyond a reasonable doubt.  Herrera-Brito, 131 Idaho at 385, 957 P.2d at 

1101; State v. Knutson, 121 Idaho 101, 104, 822 P.2d 998, 1001 (Ct. App. 1991).  We will not 

substitute our view for that of the trier of fact as to the credibility of the witnesses, the weight to 

be given to the testimony, and the reasonable inferences to be drawn from the evidence.  

Knutson, 121 Idaho at 104, 822 P.2d at 1001; State v. Decker, 108 Idaho 683, 684, 701 P.2d 303, 
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304 (Ct. App. 1985).  Moreover, we will consider the evidence in the light most favorable to the 

prosecution.  Herrera-Brito, 131 Idaho at 385, 957 P.2d at 1101; Knutson, 121 Idaho at 104, 822 

P.2d at 1001.   

Officer Butler testified that as McNeil ran toward him he was clutching the front of his 

waistband with his hand in a position appearing to be holding a handgun.  The manner in which 

McNeil held his arm and manipulated his hand was consistent with and similar to circumstances 

which Officer Butler had simulated and observed when someone was running and manipulating 

a handgun under clothing.  Officer Butler testified that, based upon his experience and training, 

McNeil was attempting to break the gun free in preparation for use in effecting escape.  Officer 

Butler believed that McNeil would draw the weapon and fire on him.  In response, anticipating a 

firefight, Officer Butler took a defensive position, removed his pistol and radioed the other 

officers that McNeil had a gun.  McNeil ran around Officer Butler’s car without brandishing or 

pointing the weapon. 

Officer Teuber testified that after positioning his car in McNeil’s path McNeil ran toward 

him while attempting to remove something he was clutching in his waistband.  Officer Teuber 

was sure that the object in McNeil’s waistband was a gun.  Based upon his training and 

experience, Officer Teuber believed that McNeil was attempting to dislodge a weapon from 

underneath his sweatshirt.  Officer Teuber, also believing that a firefight would ensue, drew his 

pistol and alerted Officer Cody who attempted to alert the other officers.  McNeil ran past 

Officer Teuber’s car without brandishing or pointing the weapon. 

After McNeil was knocked to the ground he was laying on his stomach with his hands 

beneath him.  Officers Butler and Teuber believed that McNeil was attempting to remove and 

use a weapon.  The officers took aggressive action to secure McNeil’s hands which he resisted.  

After McNeil was secured, a loaded handgun was located beneath him.   

The unlawful threat with which McNeil was charged was brandishing and/or attempting 

to brandish a handgun.  Substantial evidence was presented at trial, including inferences 

therefrom, upon which a reasonable trier of fact could have found beyond a reasonable doubt that 

McNeil unlawfully threatened the officers with violence by attempting to access a handgun on 

his person as he ran toward the officers and/or resisting the officers’ commands and efforts to 

free his hands beneath him while on the ground.   
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III. 

CONCLUSION 

The jury’s verdict finding McNeil guilty of aggravated assault on police officers was 

supported by substantial evidence.  The district court’s judgment of conviction is affirmed. 

Judge MELANSON CONCURS. 

Judge GUTIERREZ DISSENTING. 

Because the evidence is insufficient to prove that McNeil made “[a]n intentional, 

unlawful threat by word or act to do violence to the person of another,” I respectfully dissent.   

The majority primarily relies on the officers’ subjective beliefs to conclude that McNeil 

unlawfully threatened the officers with violence by attempting to access a handgun on his person 

as he ran toward the officers and/or by resisting the officers’ commands to free his hands from 

beneath him once he was wrestled to the ground.  However, the officers’ beliefs are irrelevant to 

establish McNeil’s intent or the lawfulness of his actions.  Thus, the sole evidence that McNeil 

made an unlawful threat is his alleged manipulation of the gun under his clothes, which in this 

case, is insufficient to uphold a conviction of aggravated assault.  It is important to note that the 

manipulation occurred within the context of McNeil’s undoubtedly evasive action in regard to 

the police.  In response to the police’s attempted arrest and ensuing pursuit, McNeil ran away 

from them.  As both Officer Butler and Officer Teuber testified, when they placed themselves in 

McNeil’s path, his action was to run past each of them without brandishing or pointing the 

weapon.  Additionally, once they had taken him down, the officers had to force McNeil’s arms 

out from under his body.  In this context, it cannot be said that any manipulation of the gun that 

occurred amounted to a threat directed towards the officers.  The act of resisting arrest does not 

automatically translate into an aggravated assault because the defendant is in possession of a 

gun.     

Relatedly, Officer Butler stated, in testimony relied upon by the majority, that based on 

his experience and training, McNeil’s unlawful threatening action consisted of “attempting to 

break the gun free in preparation for use in effecting escape.” (Emphasis added).  It is well 

settled in Idaho that merely preparing to commit an act is not enough to be guilty of a crime 

involving attempt; rather, the evidence must show more than mere preparation occurred in the 

commission of the crime.  See State v. Daniels, 134 Idaho 896, 899, 11 P.3d 1114, 1117 (2000) 

(citing Idaho Criminal Jury Instruction 1453).  In Daniels, our Supreme Court held that where a 
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defendant charged with aggravated assault of a police officer was fleeing police, drew his 

weapon from his pocket and pointed it at the location where he knew the pursuing officer would 

momentarily appear, his actions went beyond mere preparation and established an intent to inflict 

“a violence injury on the person of another.”  Id.  In contrast here, McNeil never went beyond 

what the officer described as “preparation” to use the weapon in aid of his escape--he never 

pulled the gun from under his clothes, even when twice confronted with officers blocking his 

path, nor did he make any actions (with the gun or otherwise) which could be construed as a 

direct threat to do violence to the officers.   

Finally, as this Court stated in State v. Mason, 111 Idaho 660, 668 n.9, 726 P.2d 772, 780 

n.9 (Ct. App. 1986), the presence of a weapon must be coupled with an assault for aggravated 

assault to be committed.  Thus, that it was later discovered that McNeil was, in fact, carrying a 

weapon is not sufficient to uphold an aggravated assault conviction where there was insufficient 

evidence that an intentional, unlawful threat was made to do violence such that an assault 

occurred at all.    

In sum, where there is no evidence that McNeil did or said anything that could be 

construed as a threat to do violence to the officers, I would hold that the evidence was 

insufficient to convict him of aggravated assault.      

 

 


